
JGC
Jeetender Gupta & Co.

(Advocates & Legal Consultants)

DELHI CHANDIGARH FARIDABAD GURGAON
2021 (5) JGC 1 1

(For Internal Circulation Only)

E-Book
Frequently Asked Questions (FAQ Series)

“Succession Planning through Will”

(First Published on 15.05.2021)

Authored and Compiled By:

JEETENDER GUPTA
Advocate-On-Record,
Supreme Court of India

Phone / Whatsapp: 9810050748
Email : guptajeetender@gmail.com

Disclaimer: This document contains confidential information intended for a specific
addressee and purpose. This message is merely an opinion to the best of information of the
sender on the basis of information received from various sources. This message does not
constitute a guarantee or proof of the facts mentioned therein. The author accepts no
responsibility or liability in respect of (a) any opinion or guarantee of fact, whether express
or implied; or (b) any action or failure to act as a result of any information contained in this
message. Kindly refer to information available on official sources and also obtain due
clarification from all possible sources. The Author does not accept any liability arising out of
use of above information. Readers are advised to apply their own thoughts and refer to
other alternate and appropriate resources available to them. This communication is not and
should not in any manner be construed or interpreted as a source or a medium of
advertising or solicitation and neither the contents of this communication be construed as
legal service. The reader should not consider this information to be an invitation for a
Client-Attorney relationship. Furthermore, the sender does not wish to represent anyone
desiring representation based solely upon viewing this communication.

mailto:guptajeetender@gmail.com


JGC
Jeetender Gupta & Co.

(Advocates & Legal Consultants)

DELHI CHANDIGARH FARIDABAD GURGAON
2021 (5) JGC 1 2

TABLE OF CONTENTS

S.NO DESCRIPTION PAGES

1. What is a Will? 3

2. Which properties can be included in the will? 4

3. Are the laws related to Will religion specific? 4

4. How is a Will different from a Gift? 4

5. What are the consequences of not having a will? 5

6. Is it necessary to have witnesses to Will? 6

7. Is it mandatory to get the will registered? 7

8. How can future challenges to Will be minimized? 8

9. Can any of the heirs be excluded from will? 9

10. How is nominee different from a successor? 10

11. What if there are conflicting clauses in the Will? 11

12. What are Joint Wills and Mutual Wills? 12

13. Who is an executor of a will? 13

14. What do you mean by Probate of a will? 14

15. How to do succession planning for Businesses? 15



JGC
Jeetender Gupta & Co.

(Advocates & Legal Consultants)

DELHI CHANDIGARH FARIDABAD GURGAON
2021 (5) JGC 1 3

FREQUENTLY ASKED QUESTIONS (FAQ)
”Succession Planning through Will”

Q1. What is a Will?

Ans. A Will, is an instrument by which the Testator (person

preparing the Will) expresses his desire and wishes for

distribution of his estate upon his demise. It is a legal declaration

of the intention of a testator with respect to his property, which

he desires to be carried into effect after his death.

Section 59 of the Succession Act provides that every person of

sound mind, not being a minor, may dispose of his property by

Will. Further, a Will or any portion of a Will, the making of which

has been caused by fraud or coercion or by any such importunity

that has taken away the free agency of the testator, is declared

to be void Under Section 61. Section 62 enables the maker of a

Will to make or alter the same at any time when he is competent

to dispose of his property by Will. Further, Execution of a Will is

required to be proved in terms of Section 63 of the Act, in terms

whereof a Will must be attested by two or more witnesses.

But where there are suspicious circumstances, the onus is on the

propounder of the will to remove the suspicion by leading

appropriate evidence. The burden to prove that the will was

forged or that it was obtained under undue influence or coercion

or by playing a fraud is on the person who alleges it to be so. 1

1 Daulat Ram & Ors vs Sodha, 2005 (1) SCC 40
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Q2. Which properties can be included in the will?

Ans. One can mention immovable properties i.e. single/joint

properties and Movable properties such as Cash, Jewellery, Bank

Accounts, Insurance Policies, Vehicles, Fixed Deposits, Shares in

Demat Accounts, Shares in Companies / Partnerships / HUF etc,

Lockers, PF/Pension accounts, Long Term Leasehold Rights,

Intellectual Property Rights, Copyrights, Licenses, Antiques,

Furniture, fixtures etc. If any asset is owned jointly, it should be

clearly and explicitly declared that the succession shall be

confined to share of the testator in joint property / asset so as to

avoid any complication in future.

Q3. How is a Will different from a Gift?

Ans. Will is a mere declaration of intention so long as testator is

alive, a declaration that can be revoked or varied. A gift is a

transfer of property voluntary gratuitous and absolute conferring

immediate rights.

Q4. Are the laws related to Will religion specific?

Ans. In India, depending upon the religion of the deceased person,

different laws shall be applicable. For Hindus, Hindu Succession

Act will follow. For Muslims it is as per the Sharia Laws (different

rules for Shia, Sunni, Khoja etc.). For Parsis and Christians, it is

the Indian Succession act.
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Q5. What are the consequences of not having a will?

Ans. Ideally, any person above the age of 18 should make a will,

which the person may keep on changing time to time as situation

evolves. This is primarily to ensure that the assets owned by any

individual are not inherited by any undesired persons and also to

safeguard interest of minors. Through the will, a person can also

appoint a guardian for minor children to safeguard their interest.

As per Hindu Succession Act 1956 (“HSA 1956”) , a person is

deemed to die intestate in respect of property of which he or she

has not made a testamentary disposition capable of taking effect.

Generally, the property of an intestate (in case of males) shall be

divided equally among the intestate’s widow, surviving sons and

daughters and the mother of the intestate, with each take one

share. Similarly, the property of an intestate (in case of females)

shall be divided equally among the sons and daughters (including

the children of any pre-deceased son or daughter) and the

husband. For various other situations, the distribution of assets

(movable and immovable properties) among the various class of

legal heirs shall be done in accordance with the Chapter - II of

HSA 1956. With respect to a Hindu who dies after the

commencement of the Hindu Succession (Amendment) Act, 2005 ,

as provided in section 6(3) his interest shall pass by testamentary

or intestate succession. 2

2 Vineeta Sharma v. Rakesh Sharma, (2020) 9 SCC 1
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Q6. Is it necessary to have witnesses to Will?

Ans. The two valid conditions of attestation of documents are :

(i) two or more attesting witnesses have seen the executant sign

the instrument; (ii) each of them has signed the instrument in

the presence of the executant 3.

If a person puts his signature on a document only in discharge of

a statutory duty, he may not be considered as an attesting

witness. 4

Where the attesting witness, who is called to prove the execution,

is not in a position to prove the attestation of the will by the

second witness, the evidence of the witness called falls short to

the mandatory requirements of Section 68 of the Evidence Act 5.

At least one attesting witness can be examined for the purpose of

proving its execution, if such witness is available and is capable of

giving evidence as per the requirements of Section 68 of the

Evidence Act 6

Ideally a witness should neither be a beneficiary nor an executor.

The Will should also bear the name, age, address and signatures

of the witnesses. Although the video evidence may or not be

admissible, but one could always do the video recording of

execution of will in the presence of witnesses, even for the

unregistered wills also.

3 Raj Kumari and Ors Versus Surinder Pal Sharma, 2020 (1) RCR(Civil) 729

4 Dharam Singh v. Aso and Another, 1990 (Supp) SCC 684

5 Janki Narayan Bhoir vs Narayan Namdeo Kadam, AIR 2003 SC 761

6 Shivakumar and Ors.Vs. Respondent: Sharanabasappa and Ors, AIR 2020 SC 3102, MANU/SC/0395/2020
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Q7. Is it mandatory to get the will registered?

Ans. Under the Indian laws, more specifically under section 17 of

the Registration Act, 1908, it is not compulsory to get the will

registered or notarized. There is no stamp duty payable toward

registration of the will. The registration serves as a stronger

evidence with respect to presence of parties before the registrar /

sub-registrar and reduces the ground for future challenge.

However, merely because a Will is not registered would not lead

to any inference against its genuineness.

In case, if the registration is not immediately possible due to

reasons such as old age, health restrictions, natural disaster,

pandemic or other factors, one can initially execute an

unregistered will in the presence of witnesses. Subsequently, the

will could be registered whenever situation improves.

The doubt would be less significant if the Will is registered and

the Sub-Registrar certifies that the same was read over to the

executor who, on doing so, had admitted the contents. 7

There is no doubt that, if a will has been registered, that is a

circumstance which may, having regard to the circumstances,

prove its genuineness. But the mere fact that a will is registered

will not by itself be sufficient to dispel all suspicion regarding it

where suspicion exists. 8

7 Rabindra Nath Mukherjee and Another v. Panchanan Banerjee, (1995) 4 SCC 459

8 Rani Purnima Devi And Another vs Kumar Khagendra Narayan Dev, 1962 AIR 567
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Q8. How can future challenges to Will be minimized?

Ans. Some of the noteworthy checkpoints are:

(a) each page of the Will was signed by the testator;

(b) the testator at the time was in a sound mind. Also, if possible,

especially for old age testator, a certificate of sound mind should

also be obtained from a competent doctor, to be on safer side.

(c) the testator at the time was not a minor;

(d) the testator understood the nature & effect of dispositions;

(d) the testator had put his signature on the document of his own

free will and without any fraud or coercion.

(e) the will was attested by two or more witnesses.

(f) the testator by declaration had revoked all earlier Wills.

(g) the will was timely divulged to all concerned.

(g) the writing in the will was consistent i.e. either completely

handwritten (Holographic Will) or typed and without overwriting.

(h) the provision of will are executable and enforceable

(i) the exclusion of any legal heir is duly explained.

(j) if the propounder has taken a prominent part in the execution

of the will and has received substantial benefit under it, that itself

is generally treated as a suspicious circumstance and the

propounder is required to remove said suspicion. 9

9 H. Venkatachala Iyengar v. B.N. Thimmajamma, MANU/SC/0115/1958, AIR 1959 SC 443
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Q9. Can any of the heirs be excluded from will?

Ans. A Will is executed to alter the ordinary mode of succession

and by the very nature of things it is bound to result in earlier

reducing or depriving the share of natural heirs. If a person

intends his property to pass to his natural heirs, there is no

necessity at all of executing a Will. Merely because the natural

heirs have either been excluded or lesser share had been given to

them, by itself, will not be considered to be a suspicious

circumstance 10.

Even though it cannot be said to be hard and fast rule yet when

disinheritance is amongst heirs of equal degree and no reason for

exclusion is disclosed, then the standard of scrutiny is not the

same 11.

An unfair disposition of property or an unjust exclusion of the

legal heirs, particularly the dependents could be regarded as a

suspicious circumstance. If the Will is surrounded by various

suspicious circumstances which are material in nature and which

have gone unexplained, it cannot be said that the testatrix was

aware of and understood the meaning, purport and effect of the

contents of the Will in question.12

10 Shashi Kumar Banerjee v. Subodh Kumar Banerjee,MANU/SC/0278/1963 : AIR 1964 SC 529

11 Ram Piari v. Bhagwant and Ors., MANU/SC/0306/1990 : AIR 1990 SC 1742

12 Kavita Kanwar v. Pamela Mehta and Ors, MANU/SC/0450/2020, AIR 2020 SC 2614
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Q10. How is nominee different from a successor?

Ans. Ideally, one should keep the same person as the nominee to

a property such as real estate booking, bank account, insurance

policy as well as the successor through the will, to avoid any

complications or disputes in future after the demise of testator.

However, the nominee is more like a trustee to any asset and is

duty bound to handover the same to the successor as per the Will

or as per the Succession Act (as applicable)

A mere nomination made under Section 39 of the Insurance Act,

1938 does not have the effect of conferring on the nominee any

beneficial interest in the amount payable under the life insurance

policy on the death of the accused. The nomination only indicates

the hand which is authorised to receive the amount, on the

payment of which the insurer gets a valid discharge of its liability

under the policy. The amount, however, can be claimed by the

heirs of the assured in accordance with the law of succession

governing them. 13

The Insurance Act 1938 was amended by the Insurance Laws

(Amendment) Act, 2015. As per the Section 39 of the amended

Act, the holder of a life insurance policy may, when effecting the

policy or at any time before the policy matures for payment,

nominate the person or persons to whom the money secured by

the policy shall be paid in the event of his death.

13 Sarbati Devi v. Usha Devi, AIR 1984 SC 346
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Q11. What if there are conflicting clauses in the Will?

Ans. If there is a clear conflict between what is said in one part of

the document and in another where in an earlier part of the

document some property is given absolutely to one person but

later on, other directions about the same property are given

which conflict with and take away from the absolute title given in

the earlier portion, in such a conflict the earlier disposition of

absolute title should prevail. 14

Where under a will, a testator has bequeathed his absolute

interest in the property in favour of his wife, any subsequent

bequest which is repugnant to the first bequeath would be invalid;

but where a testator has given a restricted or limited right in his

property to his widow, it is open to the testator to bequeath the

property after the death of his wife in the same will. 15

Absolute bequest in earlier part of will to prevail over any

subsequent bequest. Where an absolute bequest has been made

in respect of certain property to certain persons, then a

subsequent bequest made qua the same property later in the

same will to other persons will be of no effect. 16

However, the same restriction may not apply if one of the legal

heir is provided only right to live without any absolute right in

title of property.

14 Ramkishorelal and Another vs. Kamal Narayan, 1963 Supp (2) SCR 417

15 Mauleshwar Mani & Ors. vs. Jagdish Prasad & Ors., (2002) 2 SCC 468

16 Madhuri Ghosh v. Debobroto Dutta, (2016) 10 SCC 805
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Q12. What are Joint Wills and Mutual Wills?

Ans. When two or more Testators make a Will through a common

document, as to disposition of their respective properties after

their death, it is known as Joint Will. On death of any one of the

joint testators, the Will shall be effective only to the extent of

such testator and his properties. But when two Testators make a

Will in such a manner that, in case of death of any of the testator,

the properties shall devolve on other surviving testator, it is

known as Mutual Will.

A will is mutual when two testators confer upon each other

reciprocal benefits, as by either of them constituting the other his

legatee; that is to say, when the executants fill the roles of both

testator and legatee towards each other. But where the legatees

are distinct from the testators, there can be no question of a

mutual will. 17

A joint will is a will made by two or more testators contained in a

single document, duly executed by each testator, and disposing

either of their separate properties or of their joint property. Joint

wills are now rarely, if ever, made. Giving of right of disposition

of the properties to the survivor as one of the joint decision and

agreement between the testator and testatrix does not diminish

the nature and character of Will as joint and mutual Will. 18

17 Kochu Govindan Kaimal Vs Thayankoot Thekkot Lakshmi Amma and Others, AIR 1959 SC 71

18 Dr. K.S. Palanisami Vs. Hindu Community in General and Citizens of Gobichettipalayam , 2017 (13) SCC 15
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Q13. Who is an executor of a will?

Ans. Section 2(c) of the Indian Succession Act, 1925 defines

“executor” to mean "a person to whom the execution of the last

will of a deceased person is, by the testator's appointment,

confided." Will takes effect after the death of testator. Rights and

obligations of an executor of a Will arise only then. No right is

created in the executor during the life time of the testator. A

person named as an executor under a Will cannot claim any right

to act as an executor until the death of the testator. He has to

survive him. He has to accept the office as an executor expressly

or by conduct. The term "ceasing to be" thus necessarily means

assumption of office of executor and thereafter ceasing to hold

such office, by renouncement or removal or death, etc. 19

As such the Indian Succession Act does not make it compulsory

to appoint an executor of a Will but it is better to put name of an

Executor in the will. The Testator may name any person as

Executor to execute the Will of the testator after the demise of

testator. An executor is the legal representative of the testator

entrusted to carry out the process of the distribution of the assets

of the testator. Anyone can be the executor of your Will, be it a

lawyer, a family member, a trusted friend or a relative. Multiple

executors can also be appointed. Witness and executors should

be different though the Beneficiaries can also be appointed as the

Executor of the will.

19 Krishna Kumar Birla vs Rajendra Singh Lodha, 2008 (4) SCC 300
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Q14. What do you mean by Probate of a will?

Ans. Probate means a copy of the Will, certified or authenticated

by a competent court and grant of administration of the estate to

the executor of the testator. A probate is mandatory in West

Bengal and the municipal limits of Chennai and Mumbai.

A probate can be granted only to an executor appointed by the

Will 20. The Court of Probate is only concerned with the question

as to whether the document put forward as the last will and

testament of a deceased person was duly executed and attested

in accordance with law and whether at the time of such execution

the testator had sound disposing mind. The question whether a

particular bequest is good or bad is not within the purview of the

probate Court 21.

The grant of probate with a copy of the will annexed establishes

conclusively as to the appointment of the executor and the valid

execution of the will. Thus, it does no more than establish the

factum of the will and the legal character of the executor. Probate

court does not decide any question of title or of the existence of

the property itself 22. Grant of probate cannot be decisive for

declaration of title and injunction whether at all the testator had

any title to the suit properties or not 23.

20 Sunil Gupta vs Kiran Girhotra, 2007 (8) SCC 506

21 Ishwardeo Narain Singh vs Sm. Kamta Devi, AIR 1954 SC 280

22 Chiranjilal Shrilal Goenka Vs Jasjit Singh, 1993 SCC (2) 507

23 Kanwarjit Singh Dhillon vs Hardyal Singh Dhillon, 2007 (11) SCC 357



JGC
Jeetender Gupta & Co.

(Advocates & Legal Consultants)

DELHI CHANDIGARH FARIDABAD GURGAON
2021 (5) JGC 1 15

Q15. How to do succession planning for Businesses?

Ans. The businesses have also started considering the route of

forming a Family Trust under the The Indian Trusts Act, 1882 for

succession planning. Before executing the Trust deed, one needs

to examine various tax, stamp duty, commercial & regulatory

implications to preserve and protect value of assets being

transferred to the next generation. Therefore, it is recommended

to involve both the legal teams and finance teams (CFO, CA, CS

etc) in formation. The Trust can also take care of the needs of

family members for education, health etc.

To complete the legal formality, the Trust deed has to be signed

by the Settlor; at least two trustees and by at least two witnesses.

The deed needs to be registered with an appropriate authority as

per applicable State laws. A Trust ceases to exist when its

purpose is fulfilled or when it is revoked by the Settlor.

The Trust Act creates an obligation and further specifies the

rights and duties of the Settlor, Trustees and the beneficiaries

apart from several conditions specified in the Trust Deed and

further provides a specific remedy for its enforcement by filing

applications in Civil Court. The disputes relating to Trust, trustees

and beneficiaries arising out of the Trust Deed and the Trust Act

are not capable of being decided by the arbitrator despite

existence of arbitration agreement between the parties. 24

24 Vimal Shah & Ors. vs Jayesh Shah & Ors, (2016) 8 SCC 788


